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PER CURI AM
Jamal WIllianms pled guilty to one count of possession of
afirearmby a convicted felon, in violation of 18 U.S.C. § 922(Qq)
(2000), and was sentenced to 100 nonths in prison. He now appeals.
The United States has noved to dismss the appeal, based on
Wl lians’ waiver of his appellate rights. WIIlians opposes the
notion. We find that the appeal waiver is valid and enforceable
and the issue WIllians seeks to raise on appeal lies within the
scope of the waiver. W therefore grant the United States’ notion
and di sm ss the appeal .
WIllians signed a witten plea agreenent containing the
fol |l ow ng provision:
The Defendant agrees . . . [t]o knowi ngly and expressly
waive all rights, conferred by 18 U S. C 8§ 3742, to
appeal whatever sentence i s i nposed, including any i ssues
that relate to the establishnment of the Cuideline range,
reserving only the right to appeal from an upward
departuye fromthe Gui deline range that is established at
sent enci ng.
The pl ea agreenent set forth the m ni nrumand maxi nrum sent ence t hat
WIllians faced and nmade clear that the sentencing guidelines
applied and that the court would apply a sentence within the
gui del ines unl ess there was a basis for departure.
At WIllianms’ arraignnment, the district court ascertained
that Wllians was thirty-two years old and had a ninth grade

educat i on. He was not under the influence of drugs or alcohol

The court identified the rights that WIIlianms waived by pleading



guilty, and specifically nentioned the right to appeal. WIIlians
infornmed the court that he understood the court’s explanation of
the waiver. The court ascertained that WIIianms understood the
charges against him the applicable penalties, and the nandatory
nature of the sentencing guidelines. WIlIlians represented to the
court that he was satisfied with his attorney’s services and that
he had voluntarily entered into the plea agreenent. He stated that
he was gquilty of the offense charged. After hearing the
Governnment’s proffer, the district court concluded that WIIlians
had knowi ngly and voluntarily entered his plea, which was supported
by an independent factual basis. The court accordingly adjudged
Willians guilty.

At sentencing, the district court adopted t he presentence
report, determined that WIIlianms’ guideline range was 100-120
mont hs, and sentenced him to 100 nonths in prison. WIIlians
appeal s, contending that the district court violated the Sixth
Amendnent when it increased his offense | evel based upon t he nunber
of firearns involved in the of fense and because one firearmhad an
obliterated serial nunber. The United States noves to dism ss the
appeal , contending that WIllians validly waived his right to appeal
this issue.

This case is governed by our recent decision in United

States v. Blick, 408 F.3d 162 (4th Gr. 2005). The issue in Blick

was whether a waiver-of-appellate rights provision in a plea
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agreenent was enforceable after the Suprene Court’s decision in

United States v. Booker, 125 S. C. 738 (2005). W enployed a two-

part analysis to decide the issue. First, we considered whether
the waiver was knowi ng and voluntary. Blick, 408 F.3d at 169
After deciding that it was, we consi dered whet her the i ssues raised
on appeal were within the scope of that notion. Because they were,
we dism ssed the appeal. Blick, 408 F.3d at 169-73.

This court reviews de novo the validity of a waiver.

United States v. Marin, 961 F.2d 493, 496 (4th Gr. 1992). Whet her

a wai ver of the right to appeal is knowi ng and intelligent depends
upon the facts and circunstances surrounding its making, including
the defendant’s background, experience, and conduct. Uni t ed

States v. Davis, 954 F.2d 182, 186 (4th Cr. 1992). A waiver is

ineffective if the district court fails to question the defendant

about it, United States v. Wessells, 936 F. 2d 165, 167-68 (4th G r.

1991), unless other evidence in the record shows that the waiver
was infornmed and voluntary. Davis, 954 F.2d at 186.

Here, WIlianms’ waiver was cl early know ng and vol untary.
He was thirty-two and was not under the influence of drugs or
al cohol when he entered his plea. The district judge questioned
hi m about the waiver of his appellate rights, and WIllians stated
t hat he understood what rights he was waiving. The details of the

wai ver were clearly set forth in the witten plea agreenent.



In his plea agreenent, WIllians reserved the right to
appeal an upward departure from his guideline range. Here, he
attenpts to challenge the calculation of his offense |evel as
violative of his Sixth Amendnment rights. This issue lies within
the scope of the appellate waiver. Under Blick, the matter is not
revi ewabl e on appeal .

We therefore grant the Governnment’s notion and dism ss
the appeal. W dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

DI SM SSED



